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BERGER, Justice:



In this appeal we consider whether the Court ofrf€bey abused its discretion
by entering a default judgment and other sanctamyasnst appellants. The trial court
entered several discovery orders, which appelldittsnot obey. The court then
ordered appellants to pay appellees’ reasonaloiatts’ fees incurred in compelling
discovery. Appellees ignored that order as wé&le Court of Chancery had warned
appellants that it would enter a default judgmértitey failed to obey its fee order.
After hearing appellants’ explanation, reviewingitthistory of discovery abuses, and
concluding that lesser sanctions would be ineffecthe trial court entered the default
judgment. The record in this case fully suppdresttial court’s decision.

FACTUAL AND PROCEDURAL BACKGROUND

Luca Minna and Laura Garrone have been friendsbaisthess partners for
many years (except where the context requireswtber Minna and Garrone will be
referred to collectively as Minna). In 2000, theymed Carbon Power USA
Corporation. Garrone and Minna each invested $fliomiand became 50%
stockholders, as well as officers and directorGartboon Power. In 2004-2005, Minna
induced the principals of Energy Coal, S.p.A aatldha Coke, S.p.A. (collectively,
Energy Coal) to invest approximately $12.5 milliontwo Delaware companies —
Cobart, Inc. and Oripaya Mining, Inc. — formed togue investment opportunities in

the coal mining industry. In 2006, Energy Coaldwse concerned about Minna’s



failure to provide documentation or other inforroatexplaining what happened to
Energy Coal’'s money.

In October 2007, Energy Coal’'s representative an Gobart and Oripaya
boards made a formal demand for inspection of baokkrecords underBel. C.
8§ 220. Although Minna provided some informatione trecords did not address
Energy Coal's concerns. As a result, Energy Cesbnted to litigation. First, in
January 2008, Energy Coal filed an action in SupeZiourt against Carbon Power.
That suit alleged that Carbon Power failed to ggyraximately $925,000 due under
an agreement executed in 2007. Energy Coal deb tiivo actions for books and
records in the Court of Chancery undé®e. C. § 220, seeking the records that Minna
failed to provide voluntarily. Finally, in May 280 Energy Coal filed this action,
alleging fraud, breach of fiduciary duty, conversend other claims against Minna
and Garrone. The complaint sought more than $1@min compensatory damages.

In October 2008, shortly after Minna failed to resg to Energy Coal’s first
discovery requests, the parties agreed to settldoal Delaware actions for
approximately $10 million. The settlement agreetndated December 5, 2008,
provides that Carbon Power, or its affiliates a®igisees, will, among other things,

wire transfer to Energy Coal: (1) $500,000 ner#han December 15, 2008; and (2)



$7million no later than December 30, 2008. Wheanfitst payment failed to arrive,
Energy Coal filed a motion to enforce the settlenagmeement.

The Court of Chancery held a conference on DeceBme2008, to consider
Energy Coal’'s motion. Counsel for Minna explairledt his client had arranged for
the first wire transfer, but that some of the nurelder the accounts were transposed
and the transfer never went through. Counseltbaidhis client would “set that up
again.™ After pointed questions from the trial dpwounsel admitted that Minna
needed more time to get the money, and counselestapt) that the enforcement
proceeding be delayed. The trial court scheduteztd@y Coal’'s motion to enforce the
settlement to be heard on February 12, 2009, atedeghan order setting dates for the
production of documents and the depositions of Miand Garrone, among other
things.

On January 12, 2009, the date on which documeiiugtoon was due, Minna
advised Energy Coal that he would not be produdo@uments concerning his ability
or intention to perform under the settlement agerdrand that Garrone would not be
able to travel to the United States for her depwsibecause her passport expired on

December 20, 2008. Energy Coal responded withhanahotion to compel, which

'Appellants’ Appendix, A38. As present counsel amkledges, the “transposed numbers”
explanation was untrue. No wire had been sene stitement that Minna and Garrone would set
up the transfer again, likewise, was false.



was heard on January 20, 2009. The trial courtdabat: 1) Minna’s objections to
the discovery were “not close to properly beingipbsed under a Rule 26 relevancy
standard;® and 2) Garrone’s alleged passport pnolblas “a ridiculous story that . .

. is not excusable?” The court granted Energy Gaabtion to compel. It ordered
that documents be produced by January 30, 2089¢harrone’s deposition be taken
in Italy, (with Garrone bearing all expenses) ; #mat Minna’'s counsel certify that
counsel took all steps necessary to obtain docwgnentails, and other information
responsive to the discovery requests.

Minna started producing some documents on Jan@nb8t several important
categories of documents were missing, and couraelunable or unwilling to make
the certification required by the trial court. Rbat reason, and others that counsel
could not divulge, Minna’s counsel sought permisgmwithdraw. At a February 4,
2009 teleconference, the trial court granted cdiss®tion to withdraw and pushed
the trial date back to early March. The court doted the conference by warning,

“Get the transcript (of this conference) to youemwts and . . . explain to them what a

’Appellants’ Appendix, A 54-55.
3Appellants’ Appendix, A 55.

“*Not surprisingly, in light of the significant expss Garrone would have incurred, she obtained a
new passport and came to New York for her depwositio
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default judgment motion is. Because, franklyh#y fail to sit for their depositions
and really mount a defense, that's the next thiag will happen.”

Energy Coal deposed Minna and Garrone in earlyuaelprbut learned nothing
about the purported transfer of all of their CarlRmwer stock to a company named
Bosani Enterprises, Inc. That information was@ltbecause Minna was taking the
position that, under the settlement agreement, @@afower was the only entity
responsible for any payments. Energy Coal filedosion for a default judgment on
February 16, 2009, and the trial court consideted motion at a conference on
February 25, 2009.

The trial court began the conference by askingifemissing information about
the transfer of Minna’s stock in Carbon Power. @®l did not have the documents
or the information, and trial was scheduled to bagiive days. But the trial court did
not enter a default judgment, as had been requiegtedergy Coal. Instead, the court
ruled that Minna must provide the missing documants be redeposed. In addition,
Minna was required to pay Energy Coal’s attornégss. Failure to do so, the court
warned, would result in a default judgment. Theeoy entered by the trial court on
March 4, 2009, modified the court’'s oral rulingMinna’s favor. The fee award

related only to the period after the date of thidesaent agreement, and Minna was

>Appellants’ Appendix, A 75.



required to pay only that portion of the fees Maina determined were reasonable.
As to any amounts Minna contested, he was reqtiréite a certification stating the
basis for his objection.

Minna filed a motion for reconsideration on March, 2009, and paid no
portion of Energy Coal's fees, as required by thard¥t 4" order. The trial court
considered Minna’s motion on April 8, 2009. Attin@aring, Minna argued for the
first time that neither he nor Garrone had enougmey to pay the $400,000 in
attorneys’ fees that they agreed were reasondbiena never submitted an affidavit
supporting his claimed lack of financial resouraasj, as the trial court found, he
made no good faith effort to comply with the cosifice award sanction. Minna’s
counsel’s explained, “Well, my biggest concern e they came forward with any
payment. Let's assume it was $75,000, . . . aadCthurt still decided to default them
out. | mean, they basically got nothing for the 75.”® After considering the parties’
positions, the court entered an order and finadpoent against Carbon Power, Minna
and Garrone, jointly and severally, in the amoun$10,906,195.37 together with
post-judgment interest at the statutory rate 00%5ompounded quarterly. This

appeal followed.

®Appellants’ Opening Brief, Ex.D at 15.



DISCUSSION

Minna argues that the trial court abused its dismman awarding more than
$700,000 in attorneys’ fees for discovery violaticand by entering a $10 million
default judgment enforcing the settlement agreem#fiiina also contends that the
trial court erred in ruling that his motion for oesideration of the March 4, 2009 order
was untimely. We find no merit to these argumesutsl affirm.

The short answer to Minna'’s fee award argumerhiaistie waived it. The trial
court required Minna to pay the fees incurred begrgg Coal in attempting to obtain
court-ordered discovery. The award was a sancpooperly entered pursuant to
Chancery Court Rule 37. Minna acknowledges thelh sun award is permitted, but
complains that the trial court failed to determirtigether the amount was reasonable.
In advancing this argument, Minna overlooks thétaat the trial court ordered Minna
to pay only those amounts that Minna conceded veargonable. Thus, there was a
method by which this issue could have been preddnteand resolved by, the trial
court. Minna acknowledged that more than $400jad@es were reasonable, but
made no payment.

The trial court concluded that, by failing to pae tadmittedly reasonable fees,
and failing to provide evidence that he was finalhcunable to pay those fees, Minna

waived his right to contest the award. We agré&aiver is the intentional



relinquishment of a known right. Minna knew that ¢ould contest the allegedly
excessive fees if he paid those amounts that heedexl were reasonable. He chose
not to make any payment, and thereby waived amgctibp to the award entered by
the trial court.

Minna claims more strenuously that the trial caalstised its discretion in
entering a default judgment against all signatdogble settlement agreement, jointly
and severally. He argues that, because a defaddinjent is the most extreme
sanction, it should be used sparingly, and onlyases where the sanctioned parties
demonstrate willfulness or a conscious disregarthi® court’s orders. Here, because
no documents were falsified or destroyed, and Imxdinna produced thousands of
pages of documents, Minna contends that such aenextsanction was unwarranted.

In deciding whether a trial court abused its disenewhen sanctioning a party,
this Court has adopted the following guidelines:

[Tlo determine whether the trial court has abusesd i
discretion in dismissing, or refusing to lift a deft, we will be
guided by the manner in which the trial court bath the
following factors, . . . and whether the recordmaunts its findings:
(1) the extent of the party’s personal responghil(2) the
prejudice to the adversary caused by the failuredet scheduling
orders and respond to discovery; (3) a historyilatatiness; (4)

whether the conduct of the party or the attorneg walful or in
bad faith; (5) the effectiveness of sanctions othan dismissal,

’Aeroglobal Capital Management, LLC v. Cirrus Industries, Inc., 871 A.2d 428, 444 (Del. 2005).
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which entails an analysis of alternative sancticarsg] (6) the
meritoriousness of the claim or defefise.

Before ruling, the trial court reviewed severaltipemt facts (not contested by
Minna):

1) At the time Minna induced Energy Coal to entetoithe settlement
agreement, Carbon Power did not have the liquidtage pay the $10 million;

2) At the time Minna induced Energy Coal to entetoithe settlement
agreement, Minna no longer owned any stock in Gafbmwver. The new owner has
no obligation to pay for that stock until 2010, avichna, apparently retains full
control over the company and its assets.

3) Minna misrepresented to the trial court thaterrthe settlement agreement,
he and Garrone would own all of Atlantic Coal’'setsgwhich meant that they were
the principals on the other side of the agreement).

4) Minna misrepresented to the trial court that finee payment under the
settlement agreement had been wire transferretéogl Coal, but had not arrived
because of a mistake in one of the numbers. rfiadransfer was initiated because

Minna did not have the money he was expectingdeive from a third party.

®Hoag v. Amex Assurance Co., 953 A.2d 713, 718 (Del. 2008) (quotiRgulis v. Sate Farm Fire
& Cas. Co., 747 F.2d 863, 868d Cir. 1984)).
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5) Despite repeated orders, Minna still has noeaéad the identities of the
stockholders of Bonsani Enterprises, Inc., the prga owner of Carbon Power.

The trial court found that Minna and Garrone “willy flouted” their
obligations to the court:

[W]hen people, through their agents, through thdvese
tell courts things that are false, and then therGwders — doesn’t
jump to any kind of judgment, orders discovery, ey refuse it,
the Court is not in a particularly good place . . Certainly, my
view, the record is pretty clear: Garrone and Minmere
personally responsible for the improper conducheyl caused
their adversary . . . prejudice, in the form of esgive attorneys’
fees, . . . they had given up one claim to do asroglettlement.
Now they are trying to collect, and you can’t evigiure out how
to proceed, given the myriad of stories that aragpld. There
was clearly a history of dilatoriness . . . .

Then you have the effect of what do we do othen tha
dismissal? This is a big factor. How many motitmeompel are
we supposed to lay down? I'm supposed to haveeryduriday,
we meet with the parties in the Energy Coal cadate additional
sanction put on Minna and Garrone?

* * *

Part of what | took into account is Energy Coal fus$ered,
already, real financial consequences by virtudefrhisbehavior
of Minna and Garrone. And | thought, and | conéita believe,
that it's a reasonable condition of Minna and Gaeralefending
on the merits that they at least pay the feesliegtconcede were
reasonably incurred by the other side as a resultheir
misbehavior . . . . [T]here is over $400,000 tinaty concede is
reasonably incurred. In my view, that was all lsesof the bad
faith, willful disregard of this Court’'s orders, dylinna and
Garrone.

They refused to make even one dime of payment | am
going to order the full amount that was requestdteattorneys’
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fees by the other side. | will explain why I'm dgithat . ... We

are not going to have side shows at this poineyTdon’t want to

pay or make even one good-faith payment toward vty

concede is reasonable? I'm going to have furttrdication [as

to the amount of fees] and make Energy Coal putignoney

after bad, and the Court to also incur further #imém not going

to do that. | believe it's essentially a waivéfou don’'t want to

play by the rules . . . . Then there are consempgen
The trial court also considered the merits of esifgy the settlement agreement against
Minna and Garrone. Without the missing discovérys impossible to determine
whether they are “affiliates” within the meaningtbé agreement. Nonetheless, the
trial court noted that the record would supportiant of fraud in the inducement
against Garrone and Minna. The trial court inéidat willingness to hear such a claim
if the matter proceeded to the mefits.

In sum, the trial court evaluated all of thimag factors and appropriately
decided that this was one of those rare cases wihe®rxtreme sanction of a default
judgment is warranted. We find no abuse of dismnet

CONCLUSION
Based on the foregoing, the judgment of the Cotir€loancery is hereby

AFFIRMED.

%In light of our decision, we need not reach tiseiésof whether Minna’s motion for reconsideration
was untimely.
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